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STATEMENT OF QUESTION PRESENTED 


In the opinion of Appellee, the question presented is: 


Is The Owner of An Automobile Responsible To a Pas- 
senger For An Accident Occurring In The State of Virginia, 
When The Automobile At The Time Was Not Being Operated 
By The Owner, Or His Employee, Or On His Business? 





COUNTERSTATEMENT OF THE CASE 

SUMMARY OF ARGUMENT 

ARGUMENT 

I. The Owner Of An Automobile Is Only Liable For 

Its Operation In The State Of Virginia When It Is 
Being Operated By His Agent Within The aes 
Of The Agent's Employment 
No Allegation Was Made In The Lower Court 
That The Automobile Was Defective Or 
Negligently Entrusted To Barbour 
Summary Judgment Was Proper 


Conclusion 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,188 


EDWARD EVANS, 
Appellant, 


NATHAN HERSON, T/A 
HERSON'S AUTO & APPLIANCE COMPANY, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE 
CASE 


The Complaint filed in this case asserted that the appellee negli- 
gently, recklessly, or carelessly, caused its (sic) motor vehicle, in 
which Appellant was riding as a passenger, to be driven into another auto- 
mobile; and that Appellee otherwise caused its (sic)motor vehicle to be 
operated in violation of the motor vehicle laws of the State of Virginia 
(J.A. 2). Appellee in his answer denied each. and every allegation of 
alleged negligence (J.A. 3). 
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Thereafter, Appellee moved for summary judgment and offered his 


Affidavit in support thereof which established as follows: That one, 
Barbour, had brought an automobile to Appellee's place of business in 
Washington, D.C., for repairs; that while Barbour's car was being 
repaired Appellee loaned Barbour the car in which Appellant was riding 
at the time of the accident; that Barbour was operating said car at the 
time of the collision, which occurred in the State of Virginia; that he was 
not employed by Appellee either before or after the accident and that said 
Barbour was not on any business of Appellee at the time of the accident 
(J.A4. 4). Appellant offered no testimony or Affidavits, nor filed any 
pleading contradicting Appellee's Affidavit. His points and authorities 
filed in opposition to the motion for summary judgment urged that factual 
issues existed as to (1) whether or not Appellee was a gratuitous bailor; 
(2) whether this position exonerated him and, (3) whether there was 
negligence on the part of the Appellee which should be determined by the 


jury. The memorandum in no wise contradicted Appellee's Affidavit. 


Prior to the hearing on the motion for summary judgment, Appel- 
lant filed a pretrial statement setting forth the allegations of negligence 
against Appellee. These were failure to give full time and attention, 
failure to yield right-of-way, unreasonable speed, colliding, and viola- 
tion of the Traffic Laws of the Commonwealth of Virginia. No where in 
the pleadings, nor at any time, did Appellant claim that the vehicle was 
defective at the time it was loaned to Barbour (J.A. 6-7). Neither did 
Appellant contend a negligent entrustment to Barbour. Summary Judg- 


ment was granted in favor of Appellee. 


SUMMARY OF ARGUMENT 


Appellee lent an automobile to a third party who was involved in an 
accident while driving the car in the State of Virginia and at a time when 
the Appellant was a passenger therein. The automobile was at the time 
being operated by'a person who was not an employee of Appellee and the 
car was not operated on any business of Appellee. No allegation was 
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ever made that the car was in defective condition or negligently entrusted 
and the theory of Appellant's claim was only that the automobile was being 
negligently operated by an alleged agent of Appellee. No genuine issue 

of fact existed and the lower court was, therefore, justified in granting 
Summary judgment for Appel!.2e, 


I 


THE OWNER OF AN AUTOMOBILE IS ONLY LIABLE 
FOR ITS OPERATION IN THE STATE OF VIRGINIA 
WHEN IT IS BEING OPERATED BY HIS AGENT WITHIN 
THE SCOPE OF THE AGENT'S EMPLOYMENT 


It stands uncontradicted of record that Appellee lent an automobile 
to a third person whose car was being repaired by Appellee and that said 
third person was involved in an accident while driving the car in the State 
of Virginia on a mission of his own. The record further demonstrates 
that Appellee's sole connection with the accident was his ownership of the 
car involved. The person operating it at the time of the accident was not 
the agent or employee of Appellee and the motor vehicle was not being 
operated on any business of Appellee. Further, the record shows that 
the third party, Barbour, was never employed by Appellee. 


The law is well settled in the State of Virginia (and that law must 
be applied here) that agency must be proven before an owner can be held 


liable for an accident involving his car. Cohen v. Meador, 89S.E. 876, 


119 Va. 429; Kidd v. DeWitt, 105 S.E. 124, 128 Va. 438; Beasley v. 
Whitehurst, 147 S.E. 194; Lumberman's Mutual Casualty Co. v. Indem- 


nity Insurance Co. of North America, 42S.E. 2d 298, 186 Va. 204; 


Barnes v. Hampton, 141S.E. 836, 149 Va. 740. 


If a car is driven by one other than the Owner, the liability of the 
Owner is dependent upon whether the relationship of master and servant 
exists between the owner and the negligent party. The doctrine of re- 
Spondeat superior applies only when the relation of master and servant is 





4 


shown to exist between the wrongdoer and the person sought to be charged 
for the result of some neglect or wrong at the time and in respect to the 
very transaction out of which the injury arose. The use by one person 
of the car of another, for the pleasure, convenience or business of the 
party so using same, does not render the owner liable for the injuries 
resulting from the negligent use thereof. Nor does permission to oper- 


ate impose liability upon the owner under Virginia law. 


Since the Affidavit of Appellee stood uncontradicted in the record, | 


it is clear that under the Virginia law, there is no basis for recovery 


against Appellee. 


II 


NO ALLEGATION WAS MADE IN THE LOWER COURT THAT 

THE AUTOMOBILE WAS DEFECTIVE OR NEGLIGENTLY 

ENTRUSTED TO BARBOUR 

The complaint, points and authorities in response to Appellee's 

Motion, and Appellant's Pretrial Statement, all disclose that no claim 
was ever made that the automobile involved was defective or that it was 
negligently entrusted to Barbour. Appellant had ample opportunity to 
come forward with evidence to support such a claim, if any existed. 
This he did not do. It is obvious, therefore, that no such evidence exists. 


Appellant cannot now urge upon this court a claim which is not only 
without any basis in the record, but one which was never raised in the 


lower court. 


I 
SUMMARY JUDGMENT WAS PROPER 
The only question involved in the lower court was the vicarious 


liability of Appellee. The purpose of summary judgment is as stated by 
Wilkinson v. Powell, 149 F. (2d) 335, 5th Circuit: 
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"* * to separate what is formal or pretended 
in denial or averment from what is genuine and 
substantial so that only the latter may subject a 
Suitor to the burden of a trial." 


Appellee's Affidavit negatived any possibility of liability on his part. 


It was incumbent upon Appellant to offer in evidence counter -affidavits or 


testimony of some kind to off-set Appellee's Affidavit. His failure to do 


SO warranted the court below in finding that no genuine issue of a material 
fact existed. 


Surkin v. Charteris, 197 Fed. (2d) 77, Fifth Circuit. 


IV 
CONCLUSION 


The record demonstrates Appellee's freedom from liability and the 
justification for the granting of Summary judgment for Appellee. The 
lower court decision should be affirmed. 


Respectfully submitted, 


RICHARD W. GALIHER 
WILLIAM E. STEWART, JR. 
JULIAN H. REIS 


820 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 
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STATEMENT OF QUESTIONS PRESENTED 


(1) That the Court erred in finding that there were 


no genuine issues of fact. 


(2) That the Court erred in concluding that under 
no theory of the appellant's case could appellant recover 
against the appellee; 


(3) That under the applicable law of the Common- 


wealth of Virginia appellant was precluded from recovery 


from appellee. 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Court Erred In Finding That There 
Were No Genuine Issues Of Fact 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,188 


EDWARD EVANS, 
Appellant, 


Vv. 


NATHAN HERSON, T/A 
HERSON'S AUTO & APPLIANCE COMPANY, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is evoked under provisions of title 28 


U. S. C., Section 1291, to review the action of the District Court in grant- 


ing the appellee's Motion for summary Judgment, and the entry of his final 
Judgment accordingly on April 22, 1959, from which this appeal is taken. 





2 
STATEMENT OF THE CASE 


On December 19, 1957, appellant filed in the Court below his Com- 
plaint for personal injuries and medical expenses pursuant to title 11, Sec- 
tion 306 of the Code of the District of Columbia 1951 edition as amended. 
The Complaint alleged substantially as follows: 


(1) That on the 3rd of October 1955, the appellant was a passenger 
in an automobile owned by the appellee and that the appellee negligently, 
recklessly or carelessly caused his motor vehicle to be driven into another 
automobile, therefore knocking plaintiff to and fro with great force and 
violence and did operate said vehicle in violation of the traffic motor ve- 
hicle laws of the Commonwealth of Virginia in full force and effect. 


(2) That as a result of the negligence of the appellee, the appellant 
sustained grievous bodily injuries to wit: a lacerated kidney, abrasions 
and lacerations of the forehead and right eye, marked tenderness over left 
costovertebral angle region, lacerations on dorsum of left hand andover 
left knee, loss of earnings, physical pain and mental anguish, and incurred 
expenses for hospitalization, medical care and cure. (J.A. 3 and 4). 


(3) The appellant answered (see Joint Appendix 3), admitting that his 
motor vehicle was involved in an accident at the time and place alleged and 
denied that his motor vehicle was being operated in violation of the laws of 
the Commonwealth of Virginia. He further answered that he did not have 
sufficient knowledge to answer the allegations of damages as alleged by the 
appellant. (See Joint Appendix 3). 


On February 19, 1959, appellant filed a Motion for summary Judg- 
ment with an affidavit attached (see Joint Appendix 3). On March 4, ap- 
pellant filed his opposition to the Motion for summary Judgment, points of 
authorities and on March 5, 1959, the appellant filed a Pre-Trial Statement 
which modified his Complaint to show that appellant was a passenger in 
appellee's motor vehicle at the time of the accident. On March 24, 1959, 

a Motion for summary Judgment was arguedand submitted (see Joint Ap- 


pendix 1). On April 22nd, the Court entered an Order granting appellee's 
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Motion for summary judgment and dismissing the Cause. On May 13, 


1959, notice of appeal by the appellant was filed in the Court below. 


The facts taken into consideration by the Court in granting the Motion 
for summary Judgment were substantially as follows: 


(1) The appellee operated a garage in the District of Columbia for 
the repair of automobiles. On September 29, 1955, one Moses Barber de- 
livered his automobile to the appellee for substantial repair. Asa part of 
the consideration of this Contract of repair, the appellee loaned Moses 
Barber his 1946 Buick. On October 3, 1955, while the appellant was a 
passenger in said automobile, the collision occurred in Fairfax County, 
Virginia, and the appellant sustained the aforementioned injuries. The 
Court below sustained the position taken by the appellee to wit: 


(1) Thatthe substantive law of the Commonwelath of Virginia pre- 
cluded any recovery of the appellant against the appellee. The Court further 


took the position that there were no genuine issues of fact; 
(2) That there were no acts of negligence on the part of the appellee; 


(3) And concluded as a matter of law that the appellee under no theory 
of the appellant's case was liable to the appellant, (and on no theory on the 
appellee's case should he be allowed to recover). 


SUMMARY OF ARGUMENT 


Had the appellant been admitted to proceed to trial, he was prepared 
to prove that the vehicle owned by the appellee was defective at the time it 
was loaned to Moses Barber and its defective condition was known to the 
appellee or should have been known to the appellee that the injuries sustained 
by the appellant from the defective condition of the said automobile. 


That when Moses Barber and the appellee entered into a Contract of 
repair, as a part of the consideration of this Contract the appellee supplied 
him with an automobile for his use, knowing that under the laws of the 
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District of Columbia, wherein this Contract was entered, that the appellee 
would be responsible to any third party for any damages sustained as a 
result of the negligence of the operation of that automobile. 


That in summarily dismissing this Cause upon the appellee's affi- 
davit, the Court below precluded appellant's presentation of questions which 
properly should have been decided by Jury. 


ARGUMENT 


I 


THE COURT ERRED IN FINDING THAT THERE 
WERE NO GENUINE ISSUES OF FACT. 


Rule 56 of Federal Rules of Civil Procedure provides, 


"... The judgment sought shall be rendered forth- 
with, if the pleading, deposition and admission on file, 
together with the affidavits, if any, show that. . . there 
is no genuine issue as to any material fact, and that the 
moving party is entitled to judgment as a matter of law." 
This rule is a vehicle by which the Court may quickly ascertain 
whether there are genuine issues of fact and dispose of non-meritorious 


actions, however, it is to be cautiously applied. 


This cause was dismissed by the lower Court on the motion of the 
Appellee for summary judgment, supported by affidavit which attempted 
to show the Court that there were no genuine issues of fact. The affidavit 


in essence stated that one Moses Barbour left his car at the garage of the 


Appellee in the District of Columbia, for repair, and that the Appellee loaned , 


Moses Barbour his automobile to use during time for the repair; that Moses 
Barbour at the time was the bailee of Appellee and that under Virginia law 


the Appellee was not responsible for the acts of his bailee. 


The complaint and answer clearly put the parties at issue as to facts: 
whether or not Moses Barbour was the agent, servant, or employee of 
Appellee; or whether Appellee negligently entrusted his vehicle to a care- 
less driver. 
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The lower Court, by granting the motion for summary judgment 
foreclosed to the Appellant the opportunity to prove that the act of negli- 
gence was the act of entrusting this vehicle to Moses Barbour and putting 
in motion the chain of events by which the Appellant suffered damage. 
Boland vs. Love, 222 F2d27. 95 U.S. App DC. 337. 


In Boland vs. Love, supra, the Appellee, Love, hired a convicted 


felon with no operator's permit, and made the car available to him by 
leaving the key in the ignition or where the felon could obtain it. The 
felon stole the automobile and went to Richmond. On his way back, 
near Alexandria, Virginia, the felon ran into a little school girl and 
inflicted serious injuries. The Court held in that case, 

"Where Plaintiff was injured when struck in Virginia 

by automobile which had been taken by motorist, without 

permission, from owners' premises in Washington, D.C., 

but owners had made automobile keys available to motorist, 

under District of Columbia common law, which would be 

presumed to be that of Virginia, such conduct on part of 
owners could, depending upon circumstances raise issue 

for jury upon questions of negligence and proximate cause." 

In that case, the driver stole the automobile, and by reason of 
making the car available by leaving the keys in the car, Appellee was 
allowed to recover. In the instant case, had Appellant been permitted 
to go to trial, he was prepared to prove that the Appellee loaned his 
automobile to Moses Barbour and that Appellee would have been re- 


sponsible for any negligent acts of the driver. 


The gravamen of this action was the negligence in entrusting this 
vehicle to Moses Barbour, and this act, taking place within the District 
of Columbia and one of the negligent acts of which Appellant was com- 
plaining. Appellant was further prepared to prove that although the 
collision took place in Virginia, the negligent act of entrusting this 
vehicle to Moses Barbour took place in the District of Columbia and it 
is the District of Columbia law which should be applied. 


Our Courts have held in numerous cases that a Motion for sum- 
mary judgment should be cautiously considered and that the burden of 
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establishing non-existence of any genuine issue of fact is upon the mov- 
ing party and all doubts are resolved against him, and his supporting 


affidavits and deposition, if any, must be carefully scrutinized. Marian 


County Coop Association v. Carnation Co., 114 Fed. Sup. p. 58; Lacy 
v. U. S., 207 F 24352; Ford v. Luria Steel & Trading Co. , 192 F 2d 
880; Zampos v. U. S. Smelting & Refining Co. , 206 F 2d 171; Sieb's 
Hatcheries, Inc. , v. Lindley, 108 F Sup. 415; Welcher v. U. S., 14 
Fed. Rules Decision 235. The affidavit filed in support of the motion of 
the moving party should not be considered as disposing of the factual 
issue, for to permit this would be to permit trial by affidavit, and thus 
deny Appellant of his trial by jury. Lane Bryant, Inc. v. Maternity Lane, 
173 F 24d 559. This case was applying the ruling of the United States Su- 
preme Court in thecases of Land v. Dollar, 330 U.S. 731, 67 Supr. Ct. 
1009 , 91 Lawyers Ed. 1209; and Polk Co. v. Glover, 305 U.S. p. 5, 

59 Supr. Ct. 15, 83 Lawyers Ed. p. 6, and Gibbs v. Buck, 307 U.S. 
66, 59 Supr. Ct. 725, 83 Lawyers Ed. 1111. 


It was error for the Court below to grant a motion for summary 
judgment, for in doing so the Court concluded that as a matter of law, 
Appellant could not prevail at trial, that Appellant had no cause of 
action against Appellee, that there were no issues to be tried by a 
jury. A basic formula for determining whether summary judgment 
should be granted is that it should be granted on the same kind of show- 
ing as would permit a directed verdict, were the case to be tried. 

Vol. 3, Barron & Holtzoff, Fed. Practice & Procedure, p. 133. Here 
the Court below could not have directed a verdict, for the appellant in- 
tended to prove that the automobile of Appellee was defective at the time 
it was loaned to the bailee, that the Appellee knew, or by the exercise 
of due care should have known that the automobile was defective in cer- 
tain specific respects. As to whether the automobile was defective, 

as to whether the Appellee knew of its defective condition at the time 
Appellee loaned it to Moses Barbour, these were questions which should 
have been presented to and decided by a jury. For it is an established 
principle of the law that, 





"Where the evidence shows a failure on the 
part of the bailor for hire to exercise ordinary care 
to inspect the automotive vehicle or machine prior to 
letting it into the hands of the bailee, and where it 
further appears that a reasonable inspection would 
have revealed the defective condition, the courts ap- 
pear agreed that the bailor may be held liable for in- 
jury to or the death of the bailee or one standing in 
his place where the accident is shown to have been 
proximately caused by the defective condition." 

46 ALR 2d 447. 


In determining whether summary judgment should be granted the 
Court should consider both the record presented and the record po- 


tentially possible at trial. At the very least it was "potentially" possible 


to establish the negligence of Appellee at trial. 


CONCLUSION 


For the reasons set forth herein, Appellant urges that the decision 
of the Court below in granting Appellee's motion for summary judgment 
be reversed. 

Respectfully submitted, 


WILLIAM S. THOMPSON, 
FREDERICK H. EVANS, and 
VERGINALD L. DOLPHIN 


511 Sixth Street, N.W. 
Washington 1, D. C. 


Attorneys for Appellant 








Relevant Docket Entries 


Complaint for Personal Injury & Medical Expense 


Answer to Complaint 


Motion for Summary Judgment 


Affidavit of Nathan Herson 
(Attached to Motion for Summary Judgment 


Answer in Opposition to Motion for Summary Judgment 
Memorandum of Points & Authorities 


(Attached to Answer in Opposition to Motion 
for Summary Judgment) . . , 


Plaintiff's Pre-Trial Statement 


Order Granting Motion for Summary Judgment. 


Notice of A ppeal 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EDWARD EVANS 
1114 Fiftieth Place, N. EF. 
Washington, D. C.., 


Plaintiff, 


v. Civil Action No. 3172-57 


) 

) 

) 

) 

) 

) 

NATHAN HERSON 

T/A HERSON'S AUTO & ) 

APPLIANCE COMPANY ) 
8th & O Streets, N. W. 

Washington, D. C., 

) 


Defendant 


RELEVANT DOCKET ENTRIES 


Complaint, appearance, Jury Demand. 


Answer of Deft. to complaint. 
Called (McGuire, J.) 


Motion of deft. for summary judgment Notice; P&A, 
Affidavit (fiat-McGuire, J.) 


Answer of pltff. in opposition to motion for summary judg- 
ment. P&A. 


Pretrial statement of pltff. 

Motion for summary judgment argued & submitted (McGuire,J.) 
Order dismissing cause. (McGuire, J.) 

Notice of appeal by pltf. from order 4-22-59 





[ Filed December 19, 1957] 
COMPLAINT FOR PERSONAL INJURY & MEDICAL EXPENSE 


1. Jurisdiction of the Court is evoked by virtue of the amount in 


controversy being in excess of $3,000.00, exclusive of costs. 


2. On the 3rd day of October, 1955, on a public highway in 
Vienna, Virginia, near Tyson's Corner, in Fairfax County, Virginia, 
the Defendant negligently, recklessly, or carelessly, caused its motor 
vehicle to be driven into another automobile, in which Plaintiff was a 
passenger, then and there in operation on said highway, thereby knock- 
ing Plaintiff to and fro in said vehicle with great force, and Plaintiff 
Says that at the time and place aforesaid, Defendant otherwise caused 
its motor vehicle to be operated in violation of the motor vehicle laws 


in and for the State of Virginia then and there in force and effect. 


3. Asa result of the said negligence of Defendant, Plaintiff sus- 
tained a lacerated kidney, abrasions and lacerations of the forehead, 
and right eye, marked tenderness over left costovertebral angle region, 
lacerations on dorsum of left hand and over left knee, loss of earnings, 
physical pain and mental anguish, and incurred expenses for hospitaliza- 
tion, medical care and cure, all to Plaintiff's damages in the sum of 
$25,000.00, 


WHEREFORE, Plaintiff demands judgment against the Defendant 
in the sum of $25,000.00, besides costs. 
/s/ Wm. S. Thompson 
911 Sixth St., N.W. 
ME 8-1103 
Attorney for Plaintiff 
JURY DEMAND 
Plaintiff, by and through his attorney, demands trial by jury. 


/s/ Wm. S. Thompson. 





[ Filed January 9, 1958] 
ANSWER TO COMPLAINT 


The defendant admits that the amount of this suit is in excess of 
$3,000.00, and is, therefore, within the jurisdiction of this court; he 
admits that his motor vehicle was involved in an accident at the time 
and place alleged, but he denies each and every allegation of negligence 
contained in paragraph two, and denies that his motor vehicle was being 
operated in violation of the Motor Vehicle Laws in and for the State of 
Virginia; he is without information and belief sufficient to either admit 
or deny the allegations concerning either the accident itself, the status 
of the plaintiff, or the injuries and damages allegedly received by the 
plaintiff; he denies each and every other allegation contained in the 
complaint. 

GALIHER & STEWART 


By /s/ Richard W. Galiher 
820 Woodward Bldg. 


/s/ Julian H. Reis 
Woodward Building, 
Attorneys for Defendant. 


[ Statement of Mailing] 


[ Filed February 19, 1959] 
MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by his attorney and moves the Court to 
grant summary judgment in favor of the defendant. In support of said 
Motion, he refers to the Affidavit and Points and Authorities attached 
hereto which he prays to be read as a part hereof. 

[ Let this be filed GALIHER & STEWART 
M.F. McGuire, Jr. 2/19/59] By /s/ Richard W. Galiher 


[ Notice of Motion] /s/ Julian H. Reis 
[ Certificate of Service] Attorneys for the Defendant 
* * * * 





[ Filed February 19, 1959] 


AFFIDAVIT 
[ To Motion for Summary Judgment] 

Nathan Herson, after first being duly sworn, deposes and states, 
as follows; Iam the principal owner of the business conducted in the 
name of Herson's Auto & Appliance Co., the address of which is 8th 
and O Streets,N. W.; on or about September 29, 1955, Moses Barbour 
brought in his 1950 Oldsmobile Convertible Coupe for the purpose of 
having certain repairs made upon it by my firm; it was necessary for 
Moses Barbour to leave the car with my firm in order that these repairs 
might be made; while the automobile of the aforesaid Moses Barbour 
was in my place of business for repairs I loaned to Moses Barbour a 
1946 Buick Super 4-door Sedan, Motor #14456313 which was owned by 
my firm; I learned thereafter that this 1946 Buick Super 4-door Sedan, 
while being operated by the aforesaid Moses Barbour was involved in 
an automobile accident on October 3, 1955 at or near Tyson's Corner, 
Vienna, Fairfax County, Virginia; Moses Barbour was not employed by 
my firm on October 3, 1955 or at any other time either before this 
accident or since the accident and was not on any business of my firm 
at the time this accident occurred. 

/s/ Nathan Herson 


[JURAT dated February 11, 1959] 


[ Filed March 4, 1959] 


ANSWER IN OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 
Now comes the Plaintiff, by and through his attorney, and answers 
in opposition to the motion for summary judgment and in support of his 
opposition refers to the memorandum of points and authorities attached 
hereto which he prays to be read as a part hereof. 


| /s/ Wm. S. Thompson 
[ Certificate of Mailing] Attorney for Plaintiff 
* * * 





[ Filed March 4, 1959] 
MEMORANDUM OF POINTS & AUTHORITIES 
SAN UE POINTS & AUTHORITIES 


Plaintiff herein filed suit alleging that Defendant was the owner 
and operator of a motor vehicle in which Plaintiff was a passenger when 
Said motor vehicle collided with another vehicle. Defendant, in his 
answer, admits ownership of the vehicle, and that the vehicle was in 
the collision, but denies negligence. The accident took place in 
Virginia. Defendant files a motion herein and an affidavit, and in the 
affidavit Defendant alleges that he is a garage repairman, that the 
driver of his automobile at the time of the accident was a customer who 
brought his vehicle to Defendant's place of business for repair, and 
while the customer's vehicle was being repaired, Defendant loaned the 


customer Defendant's vehicle to use. 


Defendant states that the relationship between the Defendant and 
the driver of his vehicle was that of bailment and thus Defendant was not 
liable to Plaintiff for the accident. In Support of this position Defendant 
cites several Virginia cases in which the liability of the bailor of an 
automobile to the third party is discussed and he relies upon this as 
absolving him from any responsibility in the premise. The cases cited 
by Defendant correctly set out the views of the law of Virginia in regard 
to bailment. See Cohen vs. Meadows, 89S.E. 876, 119 Va. 429, and 
authorities cited at 153 S.E. 664. However, Defendant's motion and 
position do not address themselves to the issues in litigation. In the 
complaint Plaintiff alleges negligence. Defendant denies same and in 
his "speaking affidavit"' he broadens the factual issue by alleging as ad- 
ditional defense the relationship of bailee and bailor with the driver of 
Defendant's vehicle. 


It can readily be seen that genuine factual issues exist here, name- 
ly: First, whether or not Defendant was a gratuitous bailor, Second 
whether or not this position exonerates him from liability to Plaintiff, 
and Third, and the overall issue, whether or not there is negligence on 
the part of the Defendant, which should be determined by the jury. It 
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is an elementary rule of law that a motion for summary judgment will 
not lie when there are factual issues in dispute. See Terminal Shares 
vs Chicago B. & O. Railroad Co. 65 F 2d 678, Kam Koon Wan vs E. E, 
Black, 75 F. Supp. 553 and Jan Products Co. vs Mills Brothers, 9 
F.R.D. 553. It is equally clear that the facts herein are disputed, and 
where this is so no summary disposition of the issues can be made, 
Keele vs Union Pacific Railroad Co., 78 F Sup. 678, and that these 
disputed facts cannot be tried by affidavit, Lane Bryant Inc., vs 
Maternity Lane, 173 F 2d559. It is clear, therefore, that in the instant 
case a motion for Summary judgment cannot be granted. 

We respectfully conclude that the issues herein are factual and 
that their fair determination can only be had in a trial by jury. 

WHEREUPON, Plaintiff respectfully prays that Defendant's motion 
for summary judgment be denied. 

/s/ Wm. S. Thompson 


[ Filed March 5, 1959] 
PLAINTIFF'S PRE-TRIAL STATEMENT 
FACTS: 
On October 3, 1955, Defendant was the operator of a vehicle in 
which Plaintiff was a passenger, and he negligently caused said auto- 


mobile to collide with another automobile on a public highway at Vienna, 


Virginia, in Fairfax County, Virginia. 
NEGLIGENCE: 
1. Failure to give full time and attention. 


2. Failure to yield right of way. 

3. Unreasonable speed under the existing circumstances. 

4. Colliding. 

5. Violation of the traffic laws of the Commonwealth of Virginia. 
INJURIES: 

1. Lacerated kidney. 
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Abrasions and lacerations of forehead, right eye, with 
marked tenderness over left costovertebral angle region. 
3. Laceration on dorsum of left hand and over left knee. 
4. Physical pain and mental anguish. 
OUT-OF-POCKET LOSS 
Arlington Hospital $372.75 
Dr. J. Robert Gladden 55.00 
Transportation 20.00 
Medicines 25.00 
Loss of Earnings 975.00 
Total out-of-pocket Loss $1, 447.75 
STIPULATIONS 
1. That the hospital records of Arlington Hospital along with the 
X-ray report be initialed by the Court and received in evidence. 
2. That the pertinent traffic regulations of Virginia be received 
without formal proof. 
3. Plaintiff is willing to enter into any stipulations which will 
expedite the trial provided that same are not prejudicial to his interest. 


/s/ William S. Thompson 
Attorney for Plaintiff 


*x* * * 


[ Certificate of Mailing] 


[ Filed April 22, 1959 
ORDER 


Upon consideration of the Motion for Summary Judgment, it is by 
the Court, this 21st day of April 1959, 

ORDERED, that the same be and is hereby granted and this cause 
be and is hereby finally dismissed. 


/s/ Matthew F. McGuire 
JUDGE 


[Statement of Mailing] 





[ Filed May 13, 1959] 


NOTICE OF APPEAL 


Notice is hereby given this 13th day of May, 1959, that Edward 
Evans hereby appeals to the United States Court of Appeals for the Dis- 
trict of Columbia from the judgment of this Court entered on the 22nd 
day of April, 1959 in favor of defendant Nathan Herson, T/A Herson's 
Auto & Appliance Co. against said plaintiff, Edward Evans. 


/s/ Wm. S. Thompson 


Attorney for Plaintiff 
* * x 








